
OPTIONS TO DELIVER THE HOUSEHOLD RECYCLING CENTRE (HRC) SERVICE

Cabinet Date 20 April 2016

Finance and 
Change Cllr Ray Theodoulou  
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Main Consultees Gloucestershire Joint Waste Committee
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Tel. No.; 01452 328470, 01452 425448 or 07824460588
Email addresses; nigel.riglar@gloucestershire.gov.uk, 
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Purpose of Report To seek approval:

1) For the Council to become a shareholder owner in Ubico Ltd; and

2) To award the contract for the operation of the HRC service to Ubico Ltd 
for a period of 5 years; and 

3) To award contracts for the sale of recyclate materials. 

Recommendations That Cabinet authorises the Director of Communities and Infrastructure, in 
consultation with the Cabinet Member for Finance and Change to:

1) Enter into the required agreements to enable the Council to become a 
shareholder owner in Ubico Ltd; 

2) Award to Ubico Ltd a 5 year contract for the delivery of the HRC service 
with an estimated value of £11m; 

3) Nominate the Director of Finance to sit on the Board of Directors of Ubico 
Ltd;

4) Conduct an EU compliant competitive tender process for the award of 25 
contracts with variable terms for the sale of recyclate materials with an 
estimated total value of £500k;
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5) Upon conclusion of the competitive tender process to enter into 
contracts(s) with the preferred provider(s) evaluated as offering the 
Council best value for money for delivery of the sale services. In the event 
that a preferred provider(s) is either unable or unwilling to enter into that 
contract with the Council then the Director of Communities and 
Infrastructure is authorised to enter into such contract with the next willing 
highest placed suitably qualified provider(s).

Reasons for 
recommendations  The current contract to deliver the HRC service (which ensures 

compliance with the Council’s statutory duty under s51 of the 
Environmental Protection Act 1990) expires on 6th August 2016. 

 The previous decision to extend the contract is no longer deliverable as 
the contractor, Kier Ltd, are unable to extend the contract on its current 
terms.

 An options analysis suggests letting the contract to the Ubico Ltd would 
represent value for money and avoid short-term costs.

 To award the contract to Ubico Ltd, the Council must become a 
Shareholder owner in the Company.

 The Council will need to establish separate contracts for the sale of 
recyclate materials.

Resource 
Implications  The Contract has an estimated value of £11m over a five-year term. 

 If the contract is let to Ubico Ltd, the cost of the service is expected to 
remain within the existing budget

 Working with Ubico Ltd, the Council will take the full risk/benefits of 
recyclable values and any other variations in the cost base of the 
operations.

 Working with Ubico Ltd on a completely transparent financial basis the 
Council will fully benefit from any efficiency measures.

 There is a one off joining fee of £45k, which reflects the costs and risks 
taken by the founder members of Ubico Ltd.



MAIN REPORT CONTENTS

1. Background

1.1 On 22nd July 2015, Cabinet authorised the exercise of the option to extend the current 
HRC contract with Kier Ltd for a further term of two years and eight months effective as 
from the 7th August 2016. However, despite an initial willingness by Kier Ltd to enter into 
the extension, they have now withdrawn the offer they made as they consider the 
continuing low value of recyclable material to be a risk. It is now necessary to re-consider 
options for the delivery of the service when the existing contract expires on 6th August 
2016.

2. Options for Delivery

2.1 There are a number of options for providing the HRC service when the fixed term period 
of the current contract expires on 6th August 2016. These include:  

1. Stopping the service
2. Deliver the service via an in-house workforce (create a Direct Services 

Organisation)
3. Creating a Local Authority Company - a company wholly owned by one or 

more local authorities set up to deliver services 
4. Joining an existing Local Authority Company - a company wholly owned by 

local authorities set up to deliver services
5. Revisiting the option to extend the existing contract
6. Re-procuring the service using a formal tendering process in accordance 

with the Public Contract Regulation 2015 (PCR 2015). 

Option 1- Stopping the Service

2.2 The service is statutory function under section 51 of the Environmental Protection Act 
1990 (EPA 1990). The legislation rules out an option to stop providing this service 
altogether.  

Option 2- Delivering the service via an in-house workforce (create a DSO)

2.3 It is possible under the Local Government Act 1988 to create a direct services (or labour) 
organisation to deliver the service.  Under this arrangement, the Council would become 
the employer of the staff and take on the service delivery directly.  

2.4 Creating a DSO could increase costs in delivering the service despite the potential to 
recover any margin currently taken by the contractor.  This is because TUPE is likely to 
apply to a significant number of the staff employed by the current contractor in providing 
the HRC service, bringing these staff into the Council, as employees would entitle them 
to join the Local Government Pension Scheme. In addition they could be assimilated on 
different pay scales, which could increase the cost of the service by an estimated £120k; 
this is likely to outweigh the benefit of bringing the contract “in house”.  This option would 
also go against the strategic direction the Council is taking in becoming a commissioning 
council.



Option 3 - Creating a Local Authority Company - a company wholly owned by one 
or more local authorities set up to deliver services

2.5 Under section 95 of the Local Government Act 2003 and section 4 of the Localism Act 
2011 local authorities have the power to set up a local authority company (LAC).  

2.6 In order for the Council to directly award any of its own contracts or services to its own 
LAC it will need to satisfy Regulation 12(4) of PCR 2015. 

2.7 Creating its own LAC would mean the Council would not have to procure the HRC 
service on the open market. It could directly award the contract to its own LAC and the 
current provider staff would TUPE transfer to the company.  This option is potentially 
attractive, as it would give the Council the opportunity to deliver the service without a 
third party taking a profit margin on the contract. The Council would also exercise a 
higher degree of control over service delivery but the Council would also bear all the risk 
of any service overspend or further downturn in recyclable markets. Taking the option to 
create its own LAC would expose the Council to set up costs, estimated at £250k, based 
on the set up costs of Ubico Ltd, (the LAC originally formed by Cheltenham Borough 
Council and Cotswold District Council in 2013).

2.8 Specific issues associated with setting up our own LAC are set out in the table below.

Table 1: Issues associated with forming a Local Authority Company

Issues Mitigation

Compliance with 
regulations: LAC meets the 
necessary criteria to satisfy 
PCR 2015.   

To ensure regulations are complied with systems 
would be established to closely monitor the companies’ 
activities.

Insurances: LAC will need 
insurances in place e.g. 
employers liability, public 
liability 

Set up insurances and closely monitor the companies’ 
activities to ensure the necessary insurances are kept 
in place.

Time: Setting up our own LAC 
will take time and this may not 
be possible for an August 
start date.

Make the necessary legal resources available to 
deliver this option (could require external legal 
support).

Financial: Placing a contract 
with its own LAC exposes the 
Council to an over spend on 
the service.

Closely monitor the contract to ensure mitigation 
measures are taken as soon as any potential over 
spend is identified.

Materials marketing: Income 
will rise and fall depending on 
market prices for materials.

Establish best value for materials where long-term 
contracts are available. Work with the market to 
develop beneficial relationships and to gain best value 
for other materials.



Performance: Waste diverted 
from landfill leads to less cost 
for the Council.

Ensure site staff, supervisors and management know 
targets for diversion.  Keep management focussed on 
performance via regular meetings and ensure early 
warning systems are in place to alert management of 
any under performance.  

Control: Greater control will 
be exercised over the LAC 
than over an external 
contractor.

Changes to the contract will rest with the Council under 
a LAC arrangement.

Commercial Management: 
Costs not controlled and price 
paid for service rises.

Ensure the Council takes an active management 
approach and sets up appropriate systems to control 
costs.  

2.9 Although this is an option the time needed to set up the company is a significant 
challenge, the cost of forming the company and ongoing overhead costs mean that  
joining an existing LAC is better value for money and generates economies of scale.

Option 4 - Joining a Local Authority Company - a company wholly owned by one 
or more local authorities set up to deliver services

2.10 Under section 95 of the Local Government Act 2003 and section 4 of the Localism Act 
2011 local authorities have the power to set up a trading company.  

2.11 Placing a contract with an existing LAC would mean the Council would not have to 
procure the HRC service on the open market. It could directly award the contract to an 
LAC and the current provider staff would TUPE transfer to that company.  This option is 
potentially attractive as it would give the Council the opportunity to deliver the service 
without a third party taking a profit margin on the contract. The Council would also 
exercise a higher degree of control over service delivery but the Council would also bear 
all the risk of any service overspend or further downturn in recyclable markets. Taking 
the option to award a contract to an existing LAC would not expose the Council to set up 
costs. The Council would need to become a shareholder owner of the LAC. 

2.12 There are specific issues associated with joining a LAC, and these are detailed in the 
table below.



Table 2: Issues associated with joining a Local Authority Company

Issues Mitigation

Governance: The County 
Council must  become a 
shareholder owner  in the 
LAC.

A Council Director appointed to sit on the LAC Board  to 
ensure sufficient control is exercised by the Council 
over the LAC.

Compliance with 
regulations: LAC meets the 
necessary criteria to satisfy 
PCR 2015.   

Closely monitor the companies’ activities to ensure 
regulations are complied with.

Insurances: LAC will need 
insurances in place e.g. 
public liability 

Closely monitor the companies’ activities to ensure the 
necessary insurances are in place.

Time: Joining a LAC will take 
time.

Sufficient legal resources will need to be made 
available to deliver this option this could require 
external legal support.

Financial: Placing a contract 
with a LAC exposes the 
Council to an over spend on 
the service.

Closely monitor the contract to ensure mitigation 
measures are taken as soon as any potential overs 
pend is identified.

Materials marketing: 
Income will rise and fall 
depending on market prices 
for materials.

Establish best value for materials where long term 
contracts are available. Work with the market to 
develop beneficial relationships and to gain best value 
for other materials.

Performance: Waste 
diverted from landfill leads to 
less cost for the Council.

Ensure site staff, supervisors and management know 
targets for diversion.  Keep management focussed on 
performance via regular meetings and ensure early 
warning systems are in place to alert management of 
any under performance.  

Control: Greater control will 
be exercised over the LAC 
than over an external 
contractor.

Changes to the contract will ultimately rest with the 
Council under a LAC.

Commercial Management: 
Costs not controlled and 
price paid for service rises.

Ensure the Council takes an active management 
approach and sets up appropriate systems to control 
costs.  



2.13 Joining an existing LAC is an attractive option.  It is likely that costs will be kept within 
existing budgets (see paragraph 3), joining can be accomplished within the necessary 
timeline and the set up costs will be avoided, however there would is likely to be a one 
off joining fee which would be payable to the founding shareholders.

2.14 Joining an LAC will require a Council Officer to be appointed to the Board of Directors to 
ensure that the Council exercise the necessary degree of control over the LAC..  

Option 4- Exercising the option to extend the current contract

2.15 The current Waste Management contract contains an option to extend  for up to a 
maximum of five further years; whether by a single extension or a series of extensions.  
In exercising an option to extend, the contract terms must remain substantially the same 
as those originally negotiated. While there is an ability to vary (by agreement) both the 
services and the payments, an extension could not be used to make substantial 
variations on price (to the benefit of the contractor) or form of service. 

2.16 An extension to the current contract could provide an opportunity to deliver the current 
service. However, Kier Ltd have withdrawn the extension offer they made in 2015  
because they consider the continuing low value of recyclable material to be a risk within 
the current contract terms. 

2.17 Legal advice is that exercising this option, on the terms proposed by Kier in would place 
the council in breach of PCR 2015. 

Option 5- Re-procuring the service

2.18 The option to go to the market to re-procure the service would involve the setting up of a 
multi- disciplinary project team.  There are various approaches, which could be taken to 
re-procure but all would need to comply with PCR 2015 and a new contract would at 
least 8 months to deliver.  While the number of potential service providers is not 
expected to be large, it is probable that the procurement would attract competition. In 
2006 the procurement attracted four companies and three eventually bid.  Re-
procurement on the open market may deliver better value than negotiating an extension 
to the existing contract but it is very likely that it would increase costs, particularly given 
the state of the market for recyclable materials. In view of this, it is likely that potential 
service providers will want the Council to share the market risk for recyclable materials; 
typically this could be on a 50:50 basis.

3. Financial 

3.1 All of the options moving forward require the Council to take on an increased degree of 
risk/reward regarding the value of recyclable materials recovered under the HRC 
contract. Under previous arrangements, the Council had outsourced the risk to the 
contractor operating the service.  This meant that the contractor marketed all the 
materials and either received an income or paid to dispose of the material.  However 
because of the downturn in recyclate markets moving forward the Council will have to 
either bear the risk/reward itself or share the risk/reward with the contractor.



3.2 This value of recyclate has been estimated to be between £195k to £500k pa. However, 
the risk of prices falling can be mitigated to some extent by having contracts in place for 
the sale of materials and by ensuring the recyclables market is used to obtain best value.  
All income generated will be used to offset the cost of running the service.

3.3 The Council has been in discussion with Ubico Ltd about joining and has received a 
business case (see Appendix 2).

3.4 There is also a need to invest in new equipment at  the Council’s sites as the existing 
compactors will be reaching the end of their useful life in the next twelve months. 
Whichever option is chosen for the delivery of the service there will be a need to invest in 
new equipment. Before any new equipment is purchased or leased it will be  necessary 
to do a full assessment of the available options and it is proposed that this work is 
carried out between now and August 2016 to establish the best way forward.

3.5 The existing equipment will continue to be used and maintained to ensure the continuity 
of service in the short-term.  The need to purchase or lease new equipment will be the 
subject of a future procurement and Cabinet report if required. 

4. Joining Ubico Ltd

4.1 PCR 2015 applies to any commercial contract between a public body as ‘purchaser’ and 
another legal entity. Where the Regulations apply, they must be adhered to before 
awarding a contract to another entity.  

4.2 Ubico Ltd is a local authority owned company (owned by Cheltenham Borough Council, 
Cotswold District Council, Forest of Dean District Council, Tewkesbury Borough Council, 
West Oxfordshire District Council and Stroud District Council) which is used to supply 
certain services back to the owning councils without the need to conduct a procurement 
process in respect of those services. 

4.3 In order for Gloucestershire County Council to directly award any of its own contracts or 
services to Ubico Ltd it will need to become a shareholder owner in Ubico Ltd so as to 
satisfy the requirements of Regulation 12(4) of PCR 2015.  

4.4 The Shareholder Agreement is a key document in defining the balance of power 
between the Councils as shareholders and the Company directors. At a practical level it 
is important that the shareholders and the Company directors are clear how their 
relationship is to be conducted. The Shareholders Agreement provides the framework for 
the ongoing relationship.

4.5 Key clauses of the Shareholder Agreement are:

Reserved Matters - The Board of Directors require the unanimous approval of the 
Shareholders before taking any decisions in relation to any of the following matters:

 Varying, in any respect, the Articles of Association or the rights attaching to any 
shares in the Company.

 Permitting the registration of any additional Shareholder of the Company.



 Passing any resolution for its winding up or presenting any petition for its 
administration (unless it has become insolvent).

 Adopting or amending the business plan in respect of each financial year.
 Forming any subsidiary or acquiring shares in any other Company or 

participating in any partnership or joint venture (incorporated or not).
 Amalgamating or merging with any other Company or business undertaking.
 Entering into any arrangement, contract or transaction over £100,000.
 Agreeing the appointment and appointment terms (including remuneration) of all 

directors of the Company other than Shareholder appointed directors.
 Agreeing any remuneration terms for Shareholder appointed directors.
 Agreeing changes in employment terms and conditions, which would be 

inconsistent with the National Joint Council National Agreement on Pay and 
Conditions of Service and any changes to the pay and grading structure of 
employees of the Company.

 Entering into any arrangement, contract or transaction, which is not within, 
ancillary or incidental to the Company’s business or is otherwise than on arm's 
length terms.

 Increasing, reducing, sub-dividing, consolidating, re-denominating, cancelling, 
purchasing or redeeming any of the capital of, or allotting or issuing any shares 
or other securities in the capital of, the Company.

 Board of Directors - to be not less than 4 with each Shareholder entitled to 
appoint and remove 1 director to the Board.

 Accounts - to be provided by the Company as set out in the agreement.
 Business activities - the Shareholders will consider the Company as a potential 

supplier for all activities.
 Transfer of shares - only by unanimous consent of all shareholders and only to 

another public body.
 Issue of further shares- only by unanimous approval of all the shareholders.
 Dividends - no dividends or distributions except by the unanimous agreement of 

the shareholders.
 Termination of agreement - only by agreement, winding up or if there is only a 

single shareholder and if wound up, the parties will agree a suitable basis for 
dealing with the interests and assets of the Company.

 Default - if the default is capable of remedy then the shareholder will be required 
to remedy the breach within 20 days but if they fail to remedy the breach the 
disputes resolution process applies.

 Disputes the directors will try to resolve the dispute within 2 weeks and if that 
fails the shareholders will nominate representatives to try to resolve the dispute 
within another 2 week period and if that fails the matter may be referred to an 
arbitrator and/or to court for resolution.

4.6 The Articles of Association set out the key framework for the Company’s governance 
structure by setting out the composition of the board of directors and who the 
shareholders are. In addition, the articles set out the procedural rules for both directors 
and shareholders, holding meetings and making decisions.



4.7 Key Articles are as follows:

 Objects - to provide services to public bodies (although other customers may be 
considered if services to such customers remains incidental to the primary aim / 
object).

 Liability is limited to amount, if any, unpaid i.e. £1.
 Decision making – any decision of the directors shall not be effective unless all 

directors appointed by the shareholders agree to the decision
 Quorum – must comprise the directors appointed by each shareholder and either 

the Managing Director or the finance Director of the Company.
 Casting vote - chair will not have a casting vote.
 Conflicts of interests - these relate to interests in proposed transactions or 

arrangements with the Company.
 Appointing directors - Each shareholder has the right to appoint a person to be a 

director so that at all times each shareholder may have 1 appointed director who 
will be an officer. However, an elected member may be appointed as an 
“observer” on the Board (such observer will have no voting rights). The 
shareholders also have the right to appoint the Finance Director and Managing 
Director of the Company.

 Shareholder meetings - quorum requires one council representative of each 
shareholder present.

 All reserved matters are decided at the general meetings of the Company.
 Indemnities for the directors - paid for by the Company.

4.8 The Shareholder Agreement and the Articles of Association provide key protection for 
the Council in joining Ubico Ltd.  It will be necessary for the Council to nominate an 
officer  to be a Director to sit on the Board of Directors.  Due to a potential conflict of 
interest it is necessary that the Director who sits on the Board shall not be the same 
Director who advises members on the Joint Waste Committee.  For this reason it is 
proposed that Jo Walker – Finance Director be nominated to sit on the Board of 
Directors and that Nigel Riglar – Director of Communities and Infrastructure advise the 
Council members on the Joint Waste Committee. 

5. Risk Assessment 
(Impact: 1= largely insignificant, 5 = catastrophic. Likelihood: 1= highly unlikely, 5= virtually inevitable)

5.1 There are general risks which apply to any decision to award the service and these are 
set out in the table below.

Table 1: General Risks

Risks Impact Likelihood Score Mitigation

Change – The incoming 
service provider may 
reduce the level of 
customer service and 
satisfaction.  

4 2 8

Ensure the service is clearly 
specified in the new 
contract and service 
provider is properly 
managed.



Capacity – the 
procurement process fails 
procedurally resulting in 
the need to repeat the 
process (see next risk)

3 2 6

Ensure sufficient resource is 
made available and follow 
project management and 
procurement procedures.

Time –If the process is 
not completed by August 
we will need to make 
unfavourable emergency 
arrangements with the 
current supplier

3 4 12

Support the process 
through good stakeholder 
management and undertake 
early negotiation of an 
optional short extension to 
the existing contract.

Legal Challenge - If the 
procurement process is 
not followed correctly 
there is an increased the 
risk of challenge

4 2 8

Ensure sufficient resource is 
made available and follow 
project management and 
procurement procedures.

Financial - A new 
contract may be more 
expensive, particularly if 
all the risk on material 
values is placed on the 
service provider

4 4 16

Consider options for risk 
sharing as part of a soft 
market testing exercise and 
draft the contract 
accordingly. This would be 
an upside risk if materials 
values recover.

Insurances - The 
Contractor operating the 
service needs to hold 
public liability insurance 
of at least £5m pa.

4 2 8

Ensure contractor has valid 
insurance in place 
throughout the contract 
term.

6. Equalities Considerations

6.1. A due regard statement is not needed because no material impact on any of the nine 
protected characteristics was identified relating to extending this contract. Any changes 
to the contract would need to be considered separately.

7. Officer Advice

7.1. Of all the options presented in the report the option to join Ubico Ltd and to place the 
contract for HRC service delivery with them is, on balance, the most attractive. It will 
require the Council to change the risk profile of the service, by taking full responsibility 
for the sale of all recyclables, but in all options moving forward, this will be required to 
some extent. It will also require the Council to become a shareholder owner in  Ubico Ltd  
but through; the Articles of Association, the Shareholder Agreement; the contract and 
representation on the board of directors the Council will have the necessary checks and 
balances in place to ensure that it meets the requirements of PCR 2015. 



It is therefore recommended that the Council joins Ubico Ltd as a shareholder owner and 
exercises option 4 of this report.  


